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Overview
• Why does California have so many 

different types of water rights?
• What are they?
– Surface water
– Groundwater

• How does California’s water rights 
system balance between the 
individual and the public good?
– Waste and unreasonable use
– Public trust



February 2, 1848 –
California is ceded by 
Mexico to the U.S. under 
the Treaty of Guadalupe 
Hidalgo

1849 – gold is discovered

First CA Legislature passes 
the Act of April 13, 1850 
which states: 

“The common law of 
England, so far as it is not 
repugnant to or 
inconsistent with the 
constitution of the United 
States, or the constitution 
or laws of this state, is the 
rule of  decision in all the 
courts of this state.” California is admitted to the Union September 9, 1850



What is “English common law”?

• The part of English law derived from judicial 
precedent rather than statutes

• Courts look to past precedential decisions and 
are bound to follow the same reasoning if the 
dispute is similar – a principle called stare decisis

• The common law is not "unwritten“ – it exists in 
the written decisions of judges, so it evolves and 
changes

• Statutes are usually interpreted against the 
backdrop of existing common law, but a statute 
can legislatively overrule the common law if the 
statute “speaks directly” to the same legal issue  



Riparian Water Rights – Nature, 
Amount & Limitations

• No fixed quantity
• Must be used upon the riparian parcel
• Riparian rights are (generally) of equal 

priority, even if older ones haven’t been 
exercised

• Shortages must be shared among riparians
(correlative rights)

• Cannot be lost through non-use
• Cannot be stored or (usually) transferred

Tyler v. Wilkinson (1827) 24 F.Cas 472



Why were riparian rights a bad fit for California?

In two words:  

Gold mining was occurring on 
public land 

Riparian rights derive from 
property ownership

So – who controls the water?

Gold Mining



Judicial Precedent:  
Irwin v. Phillips (1855) 5 Cal. 140
CA Supreme Court holding: 

No. “The miner who selects a piece of 
ground to work, must take it as he finds 
it, subject to prior rights, which have an 
equal equity, on account of an equal 
recognition from the sovereign power.”

The doctrine of “prior appropriation”:
First in time, first in right!

Sunday Morning in the Mines – Charles Christian Nahl
1872



Appropriative Water Rights 

Getting the right - three elements:
1. Intent to create a right
2. Diversion of water

(Physical control of the specific amount)
3. Beneficial use of the diverted water

(Only allowed what you beneficially use)

Legislative Formalization:
1872 – CA passes Civil Code sections 1410–1422: 

“As between appropriators, the first in time is the 
first in right.” CA Civil Code § 1414



Appropriative Water Rights –
Nature, Amount & Limitations

• Fixed quantity
• “Place of use” is wherever designated
• Have a strict order of priority by date
• Shortages fall upon juniors first (and 

completely) before seniors (some 
exceptions for “health and safety”)

• Can be lost through five years of non-use
• Can be stored or transferred

Friant-Kern Canal



What about groundwater?
The Act April 13, 1850 making English common law the legal 
“backstop” applies to groundwater

Because groundwater could only be claimed through 
ownership of land, overliers believed it was subject to 
common law doctrine that “whoever owns the soil, it is 
theirs all the way up to heaven and down to hell.”

In the seminal case of Katz v. Walkinshaw (1903) 141 Cal. 
116, CA Supreme Court Justice Shaw, writing for the 
majority, rejects the common law concept of absolute 
ownership of groundwater and – recognizing the arid 
“natural conditions” in the State – adopts the “doctrine of 
reasonable use.”

From this evolves the doctrine of “correlative rights.”  All 
overliers of a groundwater basin have equal rights and, in 
times of shortage, must share equally.  Like riparian surface 
water rights, there is no seniority of priority. 

The Honorable Lucien Shaw
18th Chief Justice of the 

California Supreme Court



Groundwater:  
Appropriative Rights

• California also recognizes that an  
appropriative right to groundwater is 
created by taking groundwater for non-
overlying use or for use outside the 
basin or watershed

• The municipal use of groundwater for 
public water supply purposes – even if 
overlying the basin -- is also considered 
an appropriative use

• Only groundwater that is surplus to the 
reasonable and beneficial use of those 
having overlying rights may be 
appropriated



The Nature of Water Rights in California

• Meanwhile – the Legislature gives recognition to the “usufructuary” nature of CA water 
rights

• 1911 – California Civil Code § 1410 is amended to provide that “All water or the use of water 
within the State of California is the property of the people of the State of California”

• Usufruct is literally the marriage of usus – the right to use or enjoy a thing possessed, 
directly and without altering it – with fructus – the right to derive profit (or “fruits”) from of 
a thing possessed

• Means one cannot “own” water, but one can obtain a quasi-property right in the use of it



1913 Water Commission Act 
• Attempts to address water rights in a comprehensive 

manner.
• Creates a permit system for surface water rights and 

a State Water Commission (the precursor to the 
modern State Water Resources Control Board) to 
administer the permit system

• “Grandfathers” in riparian rights and pre-existing 
appropriative surface water rights

• According to the late Professor Joseph Sax, the 
original bill included both surface water and 
groundwater because it did not distinguish between 
them.

• The very first amendment clarified that it only 
applied to surface water thus “sweeping away 
governance of groundwater.” 



After the Water Commission Act: 
A hybrid system

Surface Water (and “subterranean streams”)  
• Riparian rights
• Pre-1914 appropriative rights (no permit)
• Post 1914 permitted appropriative rights
• Other rights:

– Federal reserved rights
– Prescriptive rights
– Pubelo rights (Los Angeles and San Diego)

Percolating Groundwater
• Overlying 
• Appropriative
• Prescriptive rights
• Pueblo rights



State Water Resources Control Board
• Provides for the orderly administration of water rights in 

California:
• Grants water right permits and licenses
• Rules on changes in water right permits and licenses (point of 

diversion, place of use, purpose of use [e.g. transfers])
• Handles water right complaints, does enforcement
• Does stream adjudications (determine all surface rights to a stream)

• Handles references from courts (Wat. Code, § 2000 et seq.)
• Regulates drinking water
• Administers grants for drinking water and other projects
• Enforces the Sustainable Groundwater Management Act 

(SGMA)

Department of Water Resources
• Operates the State Water Project
• Does water planning, administers grants
• Reviews SGMA plans



What About Federal Reserved Rights?

Tribal Reservations: 
Winters v. United States (1908) 207 U.S. 564
• Defendants try to build and maintain dams and reservoirs 

above Indian Reservation on the Milk River in Montana
• US sues to enjoin them on behalf of tribe and wins, defendants 

appeal
• US Supreme Court rules in favor of the tribe finding that when 

tribal lands are reserved, the water necessary to effectuate the 
purpose of the reservation is also reserved

• Priority can be “time immemorial”
• Ninth Circuit expands Winters to groundwater – Agua Caliente 

Band of Cahuilla Indians v. Coachella Valley Water Dist. (2017) 
849 F.3d 1262

Other Federal Reservations (National Parks, military land, etc.)
• Priority is the date of the reservation
• Only so much water as effectuates the primary purpose of the reservation



Waste and Unreasonable Use:
Herminghaus v. Southern California Edison (1926) 200 Cal. 81

San Joaquin River Circa 1905

• Amelia Herminghaus is a wealthy widow owning 18,000 acres 
in Fresno and Madera Counties along the San Joaquin River 
for “about twenty miles.”

• She flood irrigates under riparian right and seeks to enjoin 
So. Cal. Edison from building dams and reservoirs upstream.

• Herminghaus wins in the lower court and So. Cal. Edison 
appeals.

• A majority of the California Supreme Court upholds the lower
court’s decision stating “so far as the lands of said plaintiffs 
shall be found to be riparian to said river they are entitled to the exercise and enjoyment of… the entire 
flow of the waters of said river…”

• Justice Shenk pens a blistering dissent stating that the Water Commission Act legislatively established the 
rule of “reasonable use” and that “the plaintiffs should not be upheld in their insistence that the present 
wasteful use or method of use of waters of the river shall continue…”  



Legislative 
fallout from 

Herminghaus: 
Cal. Const. art. 

X, § 2

1927-1928 Legislature proposes and adopts Cal. Const. 
art. XIV, § 3 (renumbered to art. X, § 2):

It is hereby declared that because of the conditions 
prevailing in this State the general welfare requires that 
the water resources of the State be put to beneficial use 
to the fullest extent of which they are capable, and that 
the waste or unreasonable use or unreasonable method 
of use of water be prevented.... Riparian rights in a 
stream or water course attach to, but to no more than 
so much of the flow thereof as may be required or used 
consistently with this section…



A Powerful Doctrine with a Broad Application

• Legislature can enact laws to further the policy
• State Water Resources Control Board can enforce (Cal. Water 

Code, § 275)
• Courts have concurrent jurisdiction
• Applies to all types of water rights
– Riparian
– Appropriative, even pre-1914
– Groundwater (overlying and appropriative)— “No one can 

have a protected interest in the unreasonable use of 
water” – City of Barstow v. Mojave Water Agency (2000)
23 Cal.4th 1224

– Others…

Bottom line:  Meeting “beneficial use” threshold is often easy, 
establishing “reasonableness” can be harderBarstow, CA – photo by Amin Eshaiker



The Public Trust Doctrine –
an Ancient Doctrine with a Modern Application

Rooted in antiquity:

“By the law of nature, these things are 
common to mankind—the air, running water, 
the sea, and consequently the shores of the 
sea. No one, therefore, is forbidden to 
approach the seashore…for the shores may be 
said to be the property of no man…”
– Code of Justinian (530 AD)

The Code of Justinian, also called the “Body of 
Civil Law,” gathered, organized, rationalized (by 
eliminating conflicts), and consolidated 
hundreds of years of Roman law into two 
reference works



What is a trust?

• In law a trust is a relationship where 
property is held by one party for the 
benefit of another party

• England:
– King held title for benefit of the 

public
– Tidelands, navigable rivers only

• United States?
– Generally, follows English theory of 

property
• Common law, etc.

– But initially no public trust 
application in the US 



The Rebirth of the Public Trust Doctrine in the United States
• Illinois Central Railroad v. Illinois (1892) 146 U.S. 387.  Legislature granted the whole of 

the Chicago Harbor on Lake Michigan to railroad then changed its mind, railroad sues

• U.S. Supreme Court held that the Legislature could not sell whole harbor free of the 
trust:

“The State can no more abdicate its trust over property in which the whole people are 
interested like navigable waters and soils under them . . . than it can abdicate its police 
powers in the administration of government…



The Expansion of the Public Trust Doctrine in California

• Traditional public trust covers 
limited uses:  Commerce, 
Navigation, Fisheries

• Only applies to navigable 
waterways and tidelands

• Exists in some form in most 
states

• Marks v. Whitney
(1971) 6 Cal. 3d 251

• Fight over access to Chicken 
Ranch Beach tidelands
Tomales Bay (Inverness) 



Modern Public Trust Doctrine
California Supreme Court in Marks v. Whitney:

“The public uses to which tidelands are subject are sufficiently flexible to encompass changing public needs. 
. . .  one of the most important public uses of the tidelands . . . is the preservation of those lands in their natural 
state, so that they may serve as ecological units for scientific study, as open space, and as environments which 
provide food and habitat for birds and marine life, and which favorably affect the scenery and climate of the 
area. It is not necessary to here define precisely all the public uses which encumber tidelands.”

Photo: Marin County Parks



Landmark Public 
Trust Expansion

• National Audubon Society v. 
The Superior Court (1983)
33 Cal. 3d 419

• Plaintiff environmental group 
asserts that diversions of water 
from creeks flowing to Mono 
Lake by the Los Angeles 
Department of Water and Power 
violates the public trust  





National Audubon
• Issue: does the public trust limit conduct affecting 

nonnavigable tributaries to navigable waterways?
• California Supreme Court holds:

“the public trust doctrine, as recognized and 
developed in California decisions, protects navigable 
waters from harm caused by diversion of 
nonnavigable tributaries.”

• A balancing test:  “The state must have the power to 
grant…rights to appropriate water even if diversions 
harm public trust uses.” 

• “[B]efore state courts and agencies approve water 
diversions they should consider the effect of such 
diversions upon interests protected by the public trust, 
and attempt, so far as feasible, to avoid or minimize 
any harm to those interests.”

Majority opinion written by 
Justice Allen E. Broussard



Description of the 
public trust 

following National 
Audubon

• Waters – Tidelands, all navigable lakes and streams, and 
nonnavigable waters as necessary to protect these waters

• Values – traditional values (commerce, navigation, fisheries) 
plus recreational and ecological values

• Requirements – consider the effect of water diversions on 
public trust interests and attempt, so far as feasible, to avoid 
or minimize any harm to those interests.

• Timing – perpetual and ongoing



What about groundwater?
Environmental Law Foundation v. SWRCB 
(2018) 26 Cal.App.5th 844
• Scott River is a navigable waterway

• Pumping of interconnected groundwater impacts surface flows 

• Superior Court finds ““[T]he public trust doctrine protects the Scott 
River and the public’s right to use the Scott River for trust purposes, 
including fishing, rafting and boating. It also protects the public’s right 
to use, enjoy and preserve the Scott River in its natural state and as a 
habitat for fish.  If the extraction of groundwater near the Scott River 
adversely affects those rights, the public trust doctrine applies.”

Court of Appeal affirms superior court decision:
• “National Audubon and its progeny recognize that government has a 

duty to consider the public trust interest when making decisions 
impacting water that is imbued with the public trust…



Many Other Laws Intersect with Water Rights
• Fish and Game Code § 5937

– Dam owner must keep fish in good condition 
beneath a dam

• State and Federal Endangered Species Acts
• Clean Water Act

• National Environmental Policy Act
• California Environmental Quality Act
• State and Federal Wild and Scenic Rivers Acts
• Just to name a few…



Questions?


